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1 It should be noted that Mississippi Rule of Appellate Procedure 20(a) allows the Mississippi
Supreme Court to accept certification of questions of law only from the United States Supreme Court
or a United States Court of Appeals.  

Plaintiff also notes that the 12-page limit in CR 7(e) necessarily limits the analysis of the many
constitutional defects in Miss. Code. Ann. § 11-1-60, and Plaintiff welcomes any request by the Court
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Honorable Robert S. Lasnik

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

BRIDGETTE JEFFRIES, as
Guardian for MELVIN EASON, an
incapacitated person,

Plaintiff, 

v.

UNITED STATES OF AMERICA,
d/b/a G.V. (SONNY)
MONTGOMERY V.A. MEDICAL
CENTER,

Defendants.

CAUSE NO. C08-1514RSL

PLAINTIFF’S MOTION TO AMEND
JUDGMENT 

NOTE ON MOTION CALENDAR:

November 25, 2009

Pursuant to Fed. R. Civ. Pro. 59, Plaintiff moves this Court to amend its judgment to

reflect the full amount of Mr. Eason’s non-economic damages.  The Court found that the

evidence supported a non-economic damage award of $1,000,000, but reduced this amount

to $500,000 pursuant to Miss. Code. Ann. § 11-1-60 (2)(a).  Because this statute violates Mr.

Eason’s federal and state constitutional rights, Plaintiff requests that this Court deem it invalid

and unenforceable, and amend judgment accordingly.1
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for further briefing  on any particular issue addressed herein.      

2 Leading researchers of medical malpractice and product liability concur that [non-economic
damage] awards track the seriousness of injury.” Marc Galanter, Real World Torts: An Antidote to
Anecdote, 55 MARYLAND L. REV. 1093, 1120 (1996) (surveying literature). See also Nicholas M.
Pace, Daniela Golinelli & Laura Zakaras, Capping Non-Economic Awards in Medical Malpractice
Trials: California Jury Verdicts under MICRA (RAND Institute for Civil Justice 2004) (establishing
that California’s non-economic damage cap has its greatest impact on the most vulnerable and the
most catastrophically injured Californians).

3 Because fundamental rights against  taking of property and access to the courts is implicated
by Mississippi’s cap, see infra, strict scrutiny applies to this equal protection analysis; the defender
of the statute has the burden of demonstrating a compelling state interest effectuated by the least
restrictive means.   San Antonio Independent School Dist. v. Rodriguez, 411 U.S. 1, 38-39 (1972).  The
cap cannot meet that standard, let alone the more deferential rational-basis standard, which the
Supreme Court has said is far from “toothless.” City of Cleburne, 473 U.S. at 439.
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I. Mississippi’s Statutory Limitation on Non-economic Damages Violates Plaintiff’s
Federal Constitutional Rights.

Miss. Code Ann. § 11-1-60(2) (a) and (b) reduces a compensatory award determined

after a full and fair trial on the merits by imposing an arbitrary $500,000 maximum on non-

economic damages in medical malpractice actions, and a $1,000,000 maximum in all other

tort actions, regardless of the evidence adduced at trial.2   This mandatory reduction

substantially conflicts with federal constitutional requirements, including equal protection of

the laws, access to courts, due process, and takings.

A. Equal Protection

The Fourteenth Amendment’s equal-protection guarantee requires that  “all persons

similarly situated should be treated alike.”  City of Cleburne v. Cleburne Living Center, 473

U.S. 432, 439 (1985).3   The Mississippi cap violates this constitutional mandate because it

(a) discriminates between slightly and severely injured victims of medical malpractice,

perversely limiting the non-economic damages that a court may award to the most severely

injured malpractice victim while allowing patients with modest injuries to receive all the
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damages the factfinder deems warranted; and (b) discriminates between severely injured

medical malpractice victims who suffer substantial non-economic damage and similarly

injured victims of other torts by capping the latter’s damages at twice the amount of the

former’s.   (Miss. Code Ann. § 11-1-60(2) (a) and (b)).  

This arbitrary and differential treatment of similarly situated plaintiffs cannot be

justified by a compelling state interest.  The connection between their lawsuits and the

asserted interests of the state are far too attenuated  and, even if valid, could be addressed by

less restrictive means, such as regulating insurance premiums or the institution of tax

incentives to offset premium increases.  These methods would not adversely affect anyone’s

rights, and are readily available.   German Alliance Ins. Co. v. Lewis, 233 U.S. 389, 413-18

(1914) (discussing both the authority and the public interest involved in insurance regulation).

Even if a rational-basis test were applied, the cap fails because it arbitrarily and unreasonably

treats medical malpractice victims differently from other tort victims, as well as within the

class of malpractice plaintiffs, unjustifiably subjecting the most severely injured medical

malpractice plaintiffs to the most extreme deprivation.   

Courts “applying rational-basis review under the Equal Protection Clause must strike

down a government classification that is clearly intended to injure a particular class of private

parties, with only incidental or pretextual public justifications.” Kelo v. City of New London,

545 U.S. 469, 491 (2005) (Kennedy, J., concurring).  That result is warranted here, as any

public benefits are, at best, speculative or imagined.  See Ferdon ex rel. Petrucelli v. Wis.

Patients Comp. Fund, 701 N.W.2d 440, 485 (Wis. 2005) (finding that state’s cap on medical-

malpractice noneconomic damages violated equal protection under a rational-basis test and

holding that “the correlation between caps on noneconomic damages and the reduction of

medical malpractice premiums or overall healthcare costs is at best indirect, weak, and
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remote”).

B. Due Process and Access to Courts

The cap also violates the federal guarantee of procedural due process, which protects

“meaningful access to the courts.”  Mathews v. Eldridge, 414 U.S. 319 (1976); see also

Christopher v. Harbury, 536 U.S. 403, 414-15 & n. 12 (2002) (noting that the right is

grounded in Article IV Privileges and Immunities Clause, the First Amendment Petition

Clause, the Fifth Amendment Due Process Clause, and the Fourteenth Amendment Equal

Protection and Due Process Clauses).   A statute need not entirely obliterate a cause of action

to run afoul of the right of access to the courts.  The U.S. Constitution guarantees access to

the courts that is “protected from unlawful interference and deprivations by the state, and only

compelling state interests will justify such intrusions.”  Ryland v. Shapiro, 708 F.2d 967, 972

(5th Cir. 1983) (emphasis added).  

One aspect of meaningful access is the availability of damages:  “one of the hallmarks

of traditional tort liability is the availability of a broad range of damages to compensate the

plaintiff ‘fairly for injuries caused by the violation of his legal rights.’”  United States v.

Burke, 504 U.S. 229, 235 (1992) (quoting Carey v. Piphus, 435 U.S. 247, 257 (1978)).

Access that passes constitutional muster must be “adequate, effective, and meaningful.”

Bounds v. Smith, 430 U.S. 817, 822 (1977).  The result of a full and fair trial, meaningfully

provided, cannot be subject to legislative revision.  By truncating the remedy that traditionally

and proper fits the injury proven at trial with an arbitrary number selected at legislative whim,

the cause of action left to Plaintiff is manifestly not adequate, effective, and meaningful. 

Moreover, the Supreme Court has recognized that: “[a] cause of action is a species of

property protected by the Fourteenth Amendment’s Due Process Clause. . . . The Court

traditionally has held that the Due Process Clauses protect civil litigants who seek recourse
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in the courts, either as defendants hoping to protect their property or as plaintiffs attempting

to redress grievances.” Logan v. Zimmerman Brush Co., 455 U.S. 422, 428-29 (1982)

(emphasis added).  See also Martinez v. California, 444 U.S. 277, 281-82 (1980).  The

arbitrary Mississippi legislative cap does not result in fair compensation for injuries and

violates the procedural due process guarantee of “fundamental fairness,” see, e.g., Panetti v.

Quarterman, 551 U.S. 930, 949 (2007) (“the protection afforded by procedural due process

includes a ‘fair hearing’ in accord with fundamental fairness”), by producing a result at odds

with the findings of that hearing. 

The cap is also at odds with the guarantee of substantive due process.  Under that

standard, due process requires a quid pro quo for the benefit of the adversely affected party

in return for losses suffered as a result of legislative changes to the common law.  Workers

compensation laws are an example of the necessary quid pro quo in operation, whereby an

injured worker gives up his right to jury-determined damages in return for guaranteed

compensation at a scheduled amount.  See New York Cent. R.R. Co. v. White, 243 U.S. 188,

201 (1917) (although “[n]o person has a vested interest in any rule of law, entitling him to

insist that it shall remain unchanged for his benefit,” a state may not “without violence to the

constitutional guaranty of ‘due process of law,’ suddenly set aside all common law rules

respecting liability . . ., without providing a reasonably just substitute.” ); Duke Power v.

Carolina Envtl. Study Group, Inc., 438 U.S. 59, 65, 66-67, 85-88 (1978) (upholding Price-

Anderson Act limitation on liability of nuclear power operators; system adopts strict liability

and government guarantee of excess liability, thus  providing a substantial and adequate quid

pro quo for the rights it displaced).  Mississippi’s cap contains no quid pro quo whatsoever

for the common-law remedy it displaces, thus violating the requirements of due process.

C. Taking Without Just Compensation
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Finally, the cap constitutes a taking of property without just compensation in violation

of the Fifth Amendment.  A tort plaintiff has a private property interest in his or her common-

law cause of action for non-economic damages for medical negligence.  See In re Aircrash in

Bali, Indonesia on Apr. 22, 1974, 684 F.2d 1301, 1312 (9th Cir. 1982) (“There is no question

that claims for compensation are property interests that cannot be taken for public use without

just compensation.”); Logan, 455 U.S. at 428-29 (“a cause of action is a species of property

protected by the Fourteenth Amendment’s Due Process Clause.”).   A tort plaintiff also has

a right of bodily integrity--a right recognized by the Framers of our Constitution as a protected

property interest.  See Washington v. Glucksberg, 521 U.S. 702, 720 (1997); Laura S.

Underkuffler, On Property: An Essay, 100 YALE L.J. 127, 128-29 (1990).   

It is indisputable that “[o]ne of the principal purposes of the Takings Clause is ‘to bar

Government from forcing some people alone to bear public burdens which, in all fairness and

justice, should be borne by the public as a whole.’”   Nollan v. Cal. Coastal Comm’n, 483 U.S.

825, 836 n.4 (1987) (quotation and citation omitted).  The cap forces certain plaintiffs alone

to bear this burden.  See Carson v. Maurer, 424 A.2d 825, 837 (1980) (“It is simply unfair and

unreasonable to impose the burden of supporting the medical care industry solely upon those

persons who are most severely injured and therefore most in need of compensation.”). 

A taking of property occurs when the state interferes with or destroys property rights

or regulates the use of property to such an extent that just compensation is required.   See Penn

Cent. Transp. Co. v. New York City, 438 U.S. 104, 123 (1978).  Here, Mississippi mandates

the seizure of a portion of a plaintiffs’ compensatory award for the purported purpose of

addressing health care needs of the state.  Yet “a strong public desire to improve the public

condition is not enough to warrant achieving the desire by a shorter cut than the constitutional

way of paying for the change.”  Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 416 (1922).
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4 The cap also violates Mississippi’s “inviolate” right to trial by jury. MISS. CONST. art. 3, §
31.  Although there is no right to try a matter before a jury under the Federal Tort Claims Act (FTCA),
28 U.S.C. § 1291 et seq., the Act authorizes certain tort actions against the United States “in the same
manner and to the same extent as a private individual under like circumstances.” 28 U.S.C. § 2674.
A medical malpractice action, like the one tried here, would go before a Mississippi jury as a matter
of right. See Davis v. Powell, 781 So. 2d 912, 919 (Miss. Ct. App. 2000). Mississippi ‘s jury trial
guarantee not only holds that right “inviolate,” but limits the legislature’s authority to authorizing that
a verdict of nine or more jurors be sufficient to constitute the verdict of the jury. MISS. CONST. art. 3,
§ 31. Under the right, no interference with a jury’s factfinding role can be tolerated. See Williams
Yellow Pine Co. v. Henley, 125 So. 552, 553 (Miss. 1930) (describing such interference as rendering
the verdict as “no more than advisory,” as involving the “the form of the jury trial” but leaving its
“substance . . . gone,” and an undoubted “an abridgment of the constitutional right of trial by jury”).
One fact committed to the jury’s determination is non-economic damage. See Cooper Indus., Inc. v.
Leatherman Tool Group, Inc., 532 U.S. 424, 437 (2001), quoting with approval, St. Louis, I.M. & S.R.
Co. v. Craft, 237 U.S. 648, 661 (1915) (explaining that pain and suffering compensation “involves
only a question of fact”). Thus, under the common-law principles adopted by Mississippi, see Wells
by Wells v. Panola County Bd. of Educ., 645 So.2d 883, 898 (Miss. 1994), “if a party so demands, a
jury must determine the actual amount of . . . damages.” Feltner v. Columbia Pictures Tel., 523 U.S.
340, 355 (1998). Any other approach to finalizing the award of damages would fail “‘to preserve the
substance of the common-law right of trial by jury,’” as required by the Constitution. Id. (citation
omitted).  Because a private individual under like circumstances would be entitled to a jury-
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 In addition, the Fifth Amendment does not allow the Legislature to set the value of

property.  See Brown v. Legal Found. of Washington, 538 U.S. 216, 236 (2003) (holding that

the compensation due is not set by the taker of property but is measured by the property

owner’s loss).   Instead, just compensation must equal “the full monetary equivalent of the

property taken.”  United States v. Reynolds, 397 U.S. 14, 16 (1970).  Because the Mississippi

statute arbitrarily sets the value of the property right in noneconomic damages at $500,000 in

a medical malpractice action, and $1,000,000 in other torts, without any mechanism for just

compensation for the property seized, the cap must be declared null and void.

II. Miss. Code Ann. § 11-1-60 Violates the Mississippi Constitution

Miss. Code Ann. § 11-1-60  violates Article 1, sections 1 and 2 of the Mississippi

Constitution, establishing separation of powers and forbidding the exercise of one branch’s

authority by members of another branch;  and Article 4, section 87, prohibiting “special”

legislation.4



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

determined compensatory award under the Mississippi Constitution, the cap’s interference with that
right fails to “preserve the substance of the common-law right of trial by jury,” and cannot
constitutionally be applied to this matter under the FTCA. 
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A. The Cap on Non-economic Damages Violates Separation of Powers.

The cap violates the Mississippi Constitution’s separation of powers doctrine in two

fundamental ways.  It impermissibly encroaches upon the inherent authority of the judiciary

to grant remittitur or additur, and it constitutes a legislative order to a judicial actor to issue

a judgment at odds with the evidentiary record.

Remittitur and additur have always been regarded as within the inherent, common-law

authority of judges and thus a decidedly judicial power.   See Odom v. Roberts, 606 So.2d 114,

119 (Miss. 1992), overruled by Dedeaux v. Pellerin Laundry, Inc., 947 So.2d 900, 906 (Miss.

2007) (rejecting only Roberts’s conclusion that remittitur or additur is permissible only if the

plaintiff agrees and concluding instead that both parties must agree).  In Roberts, the

Mississippi Supreme Court acknowledged that the remittitur and additur statute merely

“recites the historical common law expressions of the occasions when the court may set aside

a jury verdict and order a new trial” and “is but declarative of the common law exception to

the constitutional right [of trial by jury] as existed from the beginning.”   Id. at 119-20.

The judiciary’s inherent authority can be exercised “through the adjudication of cases,

the promulgation of rules, or the development of internal management practices,” Tighe v.

Crosthwait, 665 So.2d 1341, 1347 (Miss.1995).   The Mississippi Constitution grants the

judiciary the sole right to exercise this authority “for the fair administration of justice.” 

Newell v. State, 308 So.2d 71, 77 (Miss.1975).   The cap on non-economic damages infringes

on this authority by constituting a legislative remittitur.  See Best v. Taylor Machine Works,

689 N.E.2d 1057, 1080 (1997) (adopting analysis in Sofie v. Fibreboard Corp., 771 P.2d 711,

721 (Wash. 1989) in holding statutory cap unconstitutionally invades “the inherent power of
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the court to order a remittitur”).  See also Hetzel v. Prince William County, 523 U.S. 208, 211

(1998) (recalculating damages after the jury’s assessment constitutes a remittitur); Yazoo &

M. V. R. Co. v. Wallace, 90 Miss. 609, 43 So. 469 (1907) (declaring unconstitutional a statute

that attempted to lodge the power of remittitur in the state supreme court alone). 

Further, in requiring a trial judge to enter a judgment at odds with the result supported

by the trial record, the legislature has mandated the judge to exercise authority that would

otherwise constitute an abuse of discretion,  and invested him with judicial authority that the

Constitution has withheld.   Cf. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (finding

a congressional grant of additional jurisdiction to the U.S. Supreme Court unconstitutional).

The Illinois Supreme Court spoke powerfully and persuasively on this issue in Agran

v. Checker Taxi Co., 105 N.E.2d 713, 715 (Ill. 1952) (citations omitted):

The power to adjudge, determine and render a judgment is beyond all question
a judicial act, and can only be employed by judicial authority. The rendition
of a judgment by default has been held to be manifestly a judicial act. The
legislature cannot direct the judiciary how cases shall be decided. It is evident
that the rendition of judgments by the courts is one of the most important
inherent judicial powers of the courts, and may not be surrounded by
legislative rules regulating such determinations.

Based on similar reasoning, Mississippi holds that a law that “freezes the law at any

one moment in time [or] mandates that this Court construe the common law in a particular

way” violates the separation of powers.   Fortune v. Lee County Bd. of Sup’rs, 725 So.2d 747,

752 (Miss. 1998).  

The Mississippi cap transgresses this bright line by requiring judges to order a

judgment at odds with the established record and unconstitutionally comprises a legislative

remittitur.

B. The Cap Violates the Article IV, Section 87 Bar on Special Legislation.

Article IV, section 87 of the Mississippi Constitution prohibits the Legislature from
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suspending any general law “for the benefit of any individual or private corporation or

association, and in all cases where a general law can be made applicable, and would be

advantageous.”  MISS. CONST. art. IV, § 87 (emphasis added).  

The Mississippi Supreme Court has explained that “[t]he Legislature may suspend a

general law by a private law that concerns the same subject matter so long as (1) the object

and purpose of each act is consistent with the other; and (2) where the differences between

them are primarily procedural and minor.”  Oxford Asset Partners, LLC v. City of Oxford, 970

So.2d 116, 122 (Miss. 2007) (citation omitted).  Where the differences are substantive and the

private law’s suspension of a general law constitutes a major change, the Legislature lacks the

authority to suspend a general law by a private one.  Id.

The private law at issue here, § 11-1-60(2)(a), suspends the general law governing

conditions for additur and remittitur, which shares the purpose of assuring that damage awards

are appropriate to the case at bar.  That general law, § 11-1-55, provides:

The supreme court or any other court of record in a case in which money
damages were awarded may overrule a motion for new trial or affirm on direct
or cross appeal, upon condition of an additur or remittitur, if the court finds
that the damages are excessive or inadequate for the reason that the jury or
trier of the facts was influenced by bias, prejudice, or passion, or that the
damages awarded were contrary to the overwhelming weight of credible
evidence. If such additur or remittitur be not accepted then the court may direct
a new trial on damages only. If the additur or remittitur is accepted and the
other party perfects a direct appeal, then the party accepting the additur or
remittitur shall have the right to cross appeal for the purpose of reversing the
action of the court in regard to the additur or remittitur.

The suspension is plain.  In any civil suit, a plaintiff could request, or the court itself

could grant, an additur on the ground that the damages are “inadequate.”   See § 11-1-55. 

Accordingly,  non-economic damages awarded in civil suits generally may be increased so that

they are no longer “contrary to the overwhelming weight of credible evidence.”  See Id.  By

contrast, in medical malpractice suits, § 11-1-60(2)(a) sets a ceiling of $500,000 for non-
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5 Given that the right to have a jury decide damages—a factual question—is an “inviolate”
right under the Mississippi Constitution, requiring Plaintiff to accept a remittitur without the
opportunity to have a jury decide non-economic damages impinges on that substantive right.  See
Miss. Const. art. III, § 31.  Having said that, whether a private law suspends the application of a public
law does not turn on whether the public law provides substantive rather than procedural rights.
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economic damages.   The cap thus renders § 11-1-55 inapplicable to medical malpractice cases

in which the overwhelming weight of credible evidence supports an award for non-economic

damages greater than $500,000.  See Moody v. RPM Pizza, Inc., 659 So.2d 877 (Miss. 1995)

(trial judge’s failure to order additur or new trial on pain and suffering damages constituted

an abuse of discretion where jury’s failure to award such damages was against the

overwhelming weight of the evidence.).

This case is illustrative.  Here, the Court determined that the evidence warranted an

award of $1,000,000 in non-economic damages.  The cap, however, required a 50 percent

reduction that is patently “contrary to the overwhelming weight of credible evidence,” yet

prohibits this Court from affording the relief available under § 11-1-55.  Moreover, § 11-1-

60(2)(a) denies Plaintiff the opportunity to object to a reduction in non-economic damages

exceeding $500,000, either through an appeal or by having a trier of fact reconsider evidence

on damages.  See § 11-1-55.  Instead, Plaintiff has no choice but to accept a 50% reduction

in non-economic damages.  

Accordingly, § 11-1-60(2)(a), by limiting non-economic damages to $500,000 in

medical malpractice cases without requiring a showing or finding that an award is contrary

to the overwhelming weight of the evidence, renders inapplicable § 11-1-60, a general law

permitting an adjustment upwards of $500,000 if an award is indeed contrary to the

overwhelming weight of the evidence.   And § 11-1-60(2)(a), by mandating a reduction in

non-economic damages in all medical malpractice cases where a trier of fact determines that

damages exceed the cap, suspends the procedural and substantive5 protections afforded to all
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other litigants in violation of the prohibition on special laws.  These protections suspended by

the cap are substantive, rather than minor and procedural, and thus fall outside the

Legislature’s authority to enact a limited range of special laws.   Cf. Lucas v. United States,

757 S.W.2d 687, 689 n.1 (Tex. 1988) (suggesting that a cap on noneconomic damages would

violate the Texas constitutional prohibition on special laws;   “Although not necessary in light

of our ‘open courts’ holding, one wonders whether the drafters of the Texas Constitution

intended for the legislature to enact special laws for the protection of specified classes of

tortfeasors.”); Wright v. Central DuPage Hosp. Ass’n, 347 N.E.2d 736, 743 (Ill. 1976)

($500,000 cap constituted “special law” in violation of Illinois Constitution).  

For these reasons, the cap on non-economic damages, § 11-1-60, violates article

IV, section 87 of the Mississippi Constitution and cannot be applied here to reduce Mr.

Eason’s award of $1,000,000 in non-economic damages.

DATED: November 16, 2009.

LUVERA LAW FIRM

/s/ Ralph J. Brindley
Ralph J. Brindley, WSBA No. 8391
Luvera Law Firm
701 Fifth Avenue, Suite 6700
Seattle, WA 98104
Phone : 206-467-6090
Fax: 206-467-6961
Email: ralph@luveralawfirm.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that she is an employee of the Luvera Law Firm

and is a person of such age and discretion as to be competent to serve papers.

That on November 16, 2009, she electronically filed the foregoing with the Clerk

of Court using the CM/ECF system, which will send notification of such filing to the

attorney(s) of record for the defendant(s).

Mr. Philip H. Lynch
United States Attorney's Office
700 Stewart Street, Suite 5220
Seattle, WA  98101-1271
Phone: 206-553-7970
Fax: 206-553-4073
Email: phil.lynch@usdoj.gov

Dated this 16th day of November, 2009.

/s/Heather D. Thweatt
HEATHER THWEATT
Paralegal
Luvera Law Firm
701 Fifth Avenue, Suite 6700
Seattle, WA 98104
Phone: 206-467-6090
FAX: 206-467-6961
E-mail: heather@luveralawfirm.com

mailto:heather@luveralawfirm.com
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